
Office of Family Assistance Tribal Consultation Report 
State Temporary Assistance for Needy Families Notice of Proposed Rulemaking 

This report is written in accordance with the Administration for Children and Families (ACF) Tribal 
Consultation Policy, which requires a written report after the completion of consultation. The Office of 
Family Assistance (OFA) Tribal Consultation sessions occurred on January 22nd and 25th, 2024, with the 
official record remaining open until January 26, 2024. This report summarizes the discussions, highlights 
tribal recommendations and requests, and details federal responses. This report is available on OFA's 
Tribal Consultation page. 

Background 
OFA is committed to honoring tribal sovereignty, fostering strong nation-to-nation relationships, and 
providing support for tribes administering Tribal Temporary Assistance for Needy Families (TANF) 
programs. The TANF program provides states, tribes, and territories flexibility in operating programs 
designed to help families experiencing low incomes achieve economic mobility. Part of our commitment 
to supporting tribes is to be more inclusive of tribal input as we develop TANF policy guidance. 

OFA issued a Notice of Proposed Rulemaking (NPRM) to amend the state TANF regulations, aimed to 
strengthen the safety net and reduce administrative burdens. The NPRM, open for public comment from 
October 2 to December 1, 2023, garnered feedback from tribes and tribal organizations expressing 
concern over proposed Maintenance-of-Effort (MOE) reforms, potentially affecting funding for tribes 
and Tribal TANF programs. To further engage tribes and gather input, OFA hosted a consultation before 
finalizing the rule.  

Consultation Agenda 
The consultation agenda outlined the proposed changes detailed in the state TANF NPRM, including: 

1. Establish a ceiling on the term "needy."
2. Clarify when an expenditure is "reasonably calculated to accomplish a TANF purpose."
3. Exclude as an allowable TANF maintenance-of-effort (MOE) expenditures cash donations

from non-governmental third parties and the value of third-party in-kind contributions.
4. Ensure that excused holidays match the number of federal holidays following the

recognition of Juneteenth as a federal holiday.
5. Develop new criteria to allow states to use alternative Income and Eligibility Verification

System (IEVS) measures.
6. Clarify the "significant progress" criteria following a work participation rate corrective

compliance plan.
7. Clarify the existing regulatory text about the allowability of costs associated with

disseminating program information.

https://www.acf.hhs.gov/ofa/ofa/programs/tribal/tribal-consultation
https://www.acf.hhs.gov/ofa/ofa/programs/tribal/tribal-consultation
https://gcc02.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.federalregister.gov%2Fdocuments%2F2023%2F10%2F02%2F2023-21169%2Fstrengthening-temporary-assistance-for-needy-families-tanf-as-a-safety-net-and-work-program&data=05%7C02%7CLauren.Molineaux%40acf.hhs.gov%7C666f727ee0284f71853908dc0241f147%7Cd58addea50534a808499ba4d944910df%7C0%7C0%7C638387729819407611%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C3000%7C%7C%7C&sdata=lKWY7BIYKl%2BQM9XvAFNa3Qv93pDKn7Z%2BjzAzGzYo0nA%3D&reserved=0
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Summary of Topics and Responses 
OFA carefully reviewed both the oral and written testimonies, categorized them into the sections listed 
below, and provided a response for each topic. We note the concerns raised by tribes during the 
consultation were echoed in the responses received during the NPRM's public comment period. We are 
issuing this consultation report to be responsive to the timelines outlined in the ACF Tribal Consultation 
Policy. We continue to consider both the tribes' input and the rulemaking comments. The concerns 
raised during consultation will be among those addressed in the Final Rule. 

Concerns About Establishing a Ceiling on The Term "Needy"  
Several tribes expressed concerns and did not support the proposed creation of a ceiling on the term 
"needy" at 200% of the federal poverty guidelines. Two main issues were raised regarding the definition 
of "needy" as proposed in the NPRM. 

1. Tribes noted that defining "needy" at or below 200% of the federal poverty guidelines is not 
responsive to a locality's specific costs of living or the TANF principle of flexibility. 
• Some tribes suggested a ceiling of 80% of the State Median Income (SMI), which they said 

would continue to allow states the flexibility Congress intended and respond to specific 
state needs. Tribes stated that aligning the ceiling to SMI provides a more accurate 
standard, considering the federal poverty guidelines are meant to reflect national averages 
and that a family's minimum expenses vary widely across the nation. One tribe noted, "For 
example, in Alaska, where a gallon of milk can cost as much as $10 in some communities, 
the federal poverty guidelines do not responsibly reflect need." 
 

• One tribe expressed the view that Congress's silence on the definition of "needy" is an 
explicit direction to defer to a state's application and that OFA's decision to define "needy" 
as those at or below 200% of the poverty line "appears arbitrary and capricious." 

 
2. Tribes expressed concern for the impact on Tribal TANF programs. 

• Tribes expressed concern that the implementation of this proposed limit on states will be 
passed along to Tribal TANF programs receiving state MOE funding. If a tribe's definition of 
"needy," as negotiated in their OFA-approved Tribal Family Assistance Plan, is higher than 
the state's required threshold, there will be a significant administrative burden for tribes in 
tracking expenditures. Tribes stated that this is perceived to be contrary to the intent of the 
TANF statute, which offers flexibility to Tribes and Tribal Consortia in developing program 
eligibility requirements while still subject to final approval from OFA. 
 

• Tribes expressed strong concern regarding the potential burden on Tribal TANF programs. 
Should a state TANF program have a federally mandated income limit, it may force 
participants who were previously eligible for the state TANF program to seek Tribal TANF 
programs in order to continue being served. Of most concern expressed is the potential for 
Tribal TANF programs to likely see an increase in their case counts with no additional 
funding to support these families. 
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• One tribe proposed an alternative to explicitly exclude state MOE funds provided to Tribal 
TANF programs from the proposed definition of "needy." 

OFA Response 
We recognize the tribes' concerns regarding differences in costs of living, the importance of program 
flexibility, and the potential impact this change could have on Tribal TANF programs. We are committed 
to working with Tribal TANF programs to help maximize existing resources to serve eligible families. We 
will carefully consider these concerns as we review options for the Final Rule. 

Concerns About Clarifying Expenditures as "Reasonably Calculated to 
Accomplish a TANF Purpose"  
Tribes expressed concerns and considerations surrounding the proposal to include a "reasonable 
person" standard when determining if a state TANF expenditure is "reasonably calculated to accomplish 
a TANF purpose." Three main issues related to this proposal were raised. 

1. Tribes noted that the proposed standard for determining allowable state expenditures 
created an additional burden for tribes. 
• Tribes stated that the proposed standard would impose additional complicated barriers for 

tribes due to its application to state MOE expenditures. Tribes also expressed concern that 
"the proposed standard lacks appropriate clarity regarding the level and range of evidence 
required to establish a connection to a TANF purpose." 
 

• One tribe stated a lack of clarity in the new standard might jeopardize Tribal TANF programs 
and their interactions with state agencies. If an MOE expenditure on a Tribal TANF program 
was deemed unallowable, tribes expressed concern it could result in the state losing its 
ability to fulfill its MOE obligation, putting the relationship between the tribal program and 
state agencies at risk. 
 

• One tribe stated that the NPRM was not clear if the proposed change was intended to apply 
to MOE expenditures, with 45 CFR 263.11 (related to improper use of Federal funds) being 
amended but not 45 CFR 263.2 (related to State expenditures and the MOE requirement). 

 
2. Tribes voiced concerns that the proposed regulatory change for state TANF programs 

could exacerbate inequities and contribute to disparate outcomes for tribal 
communities. 
• Tribes stated that certain services they know are effective in linking participants to their 

cultural identity and creating long-term positive outcomes may lack adequate Western 
academic evidence to justify state MOE expenditures under the proposed change. 
 

• One tribe specifically recommended that the Final Rule "clarify that a 'reasonable person' 
includes a tribal government assertion confirming that such expenditures reflect cultural 
approaches rooted in history and tradition without the need to provide any additional 
evidence or proof." 
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3. Tribes expressed concern regarding the examples of potentially unallowable state 
TANF expenditures included in the NPRM. 
• One tribe commented that the NPRM referenced child welfare investigations as potentially 

not meeting a TANF purpose. This tribe expressed the belief that such investigations do 
fulfill TANF purpose one, as they are essential for determining the necessary services to 
support a child's ability to stay in their home. Additionally, the tribe asserted that after-
school programs fulfill TANF purpose three. 

OFA Response  
We recognize the tribes' requests for additional clarity and acknowledge the concerns raised regarding 
potential inequities, burdens, and the allowable scope of specific state TANF activities. We are 
committed to collaborating with tribes in identifying and addressing any potential impacts on Tribal 
TANF programs. We will carefully consider these concerns as we review options for the Final Rule. 

We note that this proposed change is intended to apply to MOE expenditures. The requirement for 
states to use funds in a manner that is reasonably calculated to accomplish a purpose of TANF is 
outlined in the Social Security Act in Sec. 404(a)(1) [42 U.S.C. § 604(a)(1)]. 

Concerns Regarding Excluding Third-Party, Non-Governmental Donations as 
Allowable MOE Expenditures 
Tribes expressed concern that the proposed regulatory change would "disincentivize states from 
utilizing trusted community agents to meet the needs of their children and families." They emphasized 
the crucial role of nonprofit organizations in delivering essential services at the local level to families 
with low incomes. 

OFA Response 
OFA agrees that nonprofit organizations play a vital role in delivering services to low-income families. 
We will consider this concern in the development of the Final Rule. 

Other Concerns About the NPRM 
In relation to the proposed changes 4—7 of the NPRM, tribes emphasized the importance of having 
access to the same information as states for verifying income. Additionally, they underscored the need 
for clarifications regarding the allowability of costs associated with disseminating program information. 

Overall, tribes advocated for ongoing tribal flexibility. They emphasized the potential impacts that any 
change to state MOE requirements could have on Tribal TANF programs, including the potential 
requirement to amend Tribal TANF plans to reflect some of the same standards as states.  

OFA Response  
OFA acknowledges the significance of Tribal TANF program flexibility and is committed to honoring tribal 
sovereignty and supporting tribes in strengthening their Tribal TANF programs. We will continue to 
consult with tribes to determine and address the potential impacts of state TANF regulation changes on 
Tribal TANF programs. 
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Action Items 
1. OFA will furnish all participants of the Tribal Consultation with a summary of the consultation 

proceedings and any responses from OFA pertaining to the consultation topics (this report). 
2. OFA will distribute presentation materials to all Tribal leaders, designees, and other participants 

who attended the consultation. 
3. OFA will continue to consult with tribes to determine and address the potential impacts of state 

TANF regulation changes on Tribal TANF programs. 

Enclosures 
• ACF Tribal Consultation Policy  
• State TANF Notice of Proposed Rulemaking Presentation 

 
 

 

  

https://www.acf.hhs.gov/tribal-affairs/tribal-consultations
https://www.acf.hhs.gov/sites/default/files/presentations/ofa/StateTANFNPRMTribalConsult-508.pdf
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APPENDIX 1. LIST OF TRIBAL CONSULTATION ATTENDEES  
 
OFA Leadership 

Ann Flagg, OFA Director 
La Sherra Ayala, OFA Deputy Director 
Deborah List, OFA Associate Deputy Director 
Stanley Koutstaal, Director, Division of Tribal TANF Management & Regional Operations  
Carrie Greene, Branch Chief, Division of Tribal TANF Management 

 
Additional OFA Participants 

Lauren Molineaux  
Tonya Davis 
Lisa Washington-Thomas 
James Butler  
Lizeth Hester 
Karen Beckerman 
Caprisca Randolph-Robinson 
Kisha Russell 

Marissa Saddler  
Julie Fong 
Amy Laboy 
Elma Reber  
Jennifer Senechal 
Mikaela Smith 
Erin Kidder

 
Tribal Leaders and Designees 

Gail Hatcher, Vice Chairwoman, The Klamath Tribes 
Steven Orihuela, Chairman, Bishop Paiute Tribe 
Sorhna Li, Executive Director, Scotts Valley Tribal TANF, Scotts Valley Band of Pomo Indians 

 
Additional Tribal Attendees and Other Participants  

Cheryl Miller, Port Gamble S'Klallam Tribe 
Maria Aguirre-Mendoza, Soboba Tribal TANF Program 
Kayla Backer, Winnebago Human Services 
Madeline Barnes, Tuolumne Me Wuk Tribal TANF 
Cheryl Bearchild, Karuk Tribe TANF Program 
Patty Bennett, Washoe Native TANF Program 
Scott Boyle, Federated Indians of Graton Rancheria 
Hetty Brown-Tabaha, Northern Arapaho Tribe 477 Program 
Yvette Buckley, Spokane Tribe 
Shonta Chaloux, Pechanga Tribal TANF 
Michael Chapman, California Tribal TANF Partnership 
Kristal Cholewa, The Mohegan Tribe 
Weston Cox, Cherokee Nation 
Jonathan Crittenden, Cherokee Nation Career Services/JOBS Tribal TANF 
Cal Curley, Navajo Nation Division of Social Services 
Renee Davis, CTTP 
Daniel Delgado, Shingle Springs Band of Miwok Indians Tribal TANF 
Anthony Dineyazhe, Navajo Nation Dept. for Self Reliance 
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Rebecca Downey, Confederated Tribes of Siletz Indians 
Brenda Fitzgerald, Cherokee Nation Tribal TANF 
Nichole Gonzales, North Fork Rancheria 
Jeremy Gravier, Round Valley Tribal TANF 
Consuelo Guillory, Nez Perce Tribe 
Selamawit Habtom, Owens Valley Career Development Center 
Cindy Hoaglen, Round Valley Indian Tribes Tribal TANF Program 
Steve Holloman, Colville Tribal TANF Program 
Sandra Horton, Port Gamble S'Klallam Tribe  
Ryan Howard, Owens Valley Career Development Center 
Sharon James, WNTP 
Andrea Kemble, Osage Nation 
Natalie Kenmille, Confederated Salish & Kootenai Tribes 
Samantha Kraft, Lac Courte Oreilles Band of Lake Superior Chippewa Indians of Wisconsin  
Karen Kyle, Hoopa Valley Tribal TANF Program 
Alan Littlebear, Scotts Valley Tribal TANF 
Marlinda Littleman, Navajo Nation Division of Social Services 
Amy Littlewolf, White Earth Financial Services 
George Lopez, The Klamath Tribes 
Kristin Lucero, Pueblo of Zia Social Services 
Yolanda Luque, California Tribal TANF Partnership 
Lisa Martin, CTTP 
Shelley Mayhugh, Owens Valley Career Development Center 
Jackie McArthur, Nez Perce Tribe  
Gloria Mendoza, Tuolumne Me-Wuk Tribal TANF 
Ashawna Miles, Cherokee Nation 
Misty Mills, White Mountain Apache Tribal TANF Program 
Elizabeth Nasewytewa, Hopi Family Assistance Program 
Melissa Nuthals, Oneida Nation 
Monty Orozco, California Tribal TANF Partnership 
Jon Otterson, Tuolumne Tribal TANF 
Bernadette Panteah, Pueblo of Zuni  
Mary Papp, Quinault Indian Nation 
Mark Pendergrass, Muscogee (Creek) Nation Tribal TANF 
Carey Reyes, Colville Confederated Tribes - TANF 
Sativa Robertson, Nooksack Indian Tribe 
David Seres, Coeur d'Alene Tribe 
Dawna Shchedrov, Owens Valley Career Development Center 
Valerie Shije, Pueblo of Zia Social Services/ ICWA  
Tanaya Silva, Shingle Springs Tribal TANF 
Delia Smith, Oneida Nation of WI  
Sarah Smythe, Red Lake Nation 
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Sheri Snetsinger, White Earth RBC Human Services 
Brittany Suralta, Cook Inlet Tribal Council 
Stefanie Swan, Port Gamble S'Klallam Tribe  
Lori Theros, Klamath Tribes 
Katheryn Tupper, Forest County Potawatomi Family Services 
Nicole Watson, Inupiat Community of the Arctic Slope 
Thimery Wimmer, Winnebago Human Services Department  
Brandon Wisneski, Oneida Nation 
Mariah Meyerholz, NICWA 
Carolina Wasinger, National Congress of American Indians  
Glenn Basconcillo, GNB Consulting, Inc. 
Josie Te Rata, Sonosky, Chambers, Sachse, Endreson & Perry LLP  
Serena Leija 
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